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TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
PRESENT:  
 
 
Thiru M.Chandrasekar       ....  Chairman 
 

and 
Thiru.K.Venkatasamy       ….  Member (Legal) 
 

D.R.P. No.8 of 2020 
 
Raasi Green Earth Energy Private Limited 
No.817, 2nd Floor, 80 Feet Road 
8th Block.Koramangala 
Bangalore – 560 095. 

… Petitioner  
        (Thiru. Rahul Balaji 
                 Advocate for the Petitioner)  

Vs. 
 
1. Tamil Nadu Generation and Distribution  

Corporation Limited 
Represented by its Chairman 
No.144, Anna Salai, Chennai – 600 002. 

 
2. The Chief Engineer 
 NCES - TANGEDCO 
 144, Anna Salai, Chennai – 600 002. 
        …Respondents 

(Thiru.S.R.Rajagopal, 
Additional Advocate General 
and Thiru.M.Gopinathan, 
Standing Counsel for 
TANGEDCO) 

    
  
  Dates of hearing : 09-06-2020; 14-07-2020; 04-08-2020; 
      01-09-2020; 15-09-2020; 23-10-2020; 
      12-11-2020; 17-11-2020; 20-11-2020; 
      01-12-2020; 02-12-2020; 08-12-2020;  

and 15-12-2020 
       
  Date of Order : 02-02-2021 

 
          The DRP No. 8 of 2020 came up for final hearing on 15-12-2020. The 

Commission upon perusing the affidavit filed by the petitioner, counter affidavit filed 
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by the respondent, written submission filed by the respondent and all other 

connected records and after hearing both the parties passes the following:- 

ORDER 

1.  Prayer of the Petitioner in DRP No.8 of 2020:- 

 The prayer of the petitioner in this petition is to grant the Petitioner a project 

specific extension of the COD by fifteen (15) months in respect of the Petitioner’s 

SPG under PPA dated 26-9-2019 and thereby quash the letters dated 15-05-2019, 

22-05-2019 and 23-7-2019 and to direct the 1st and 2nd Respondent to not encash 

the bank guarantees furnished by the Petitioner pursuant to the PPA dated 26-9-

2017. 

 

2. Facts of the case: 

   

The instant petition has been filed seeking an extension of the date of 

Commissioning (COD) in respect of the Petitioner’s 100 MW power plant in respect 

of which the Petitioner entered into a power purchase agreement (PPA) dated 26-

9-2017 with the 1st Respondent herein due to a substantial change in law in respect 

of levy of Safeguard Duty (SGD)  by the Ministry of Finance, Government of India. 

  

3. Contention of the Petitioner: 

 

3.1. The Petitionerentered into a Power Purchase agreement dated 26.09.2017 with 

the 1stRespondent TANGEDCO to construct and erect a 100MW power plant (SPG) 

in Kavanoor Village, Ramnad District. 

 

 3.2. In view of the protocol to the United Nations Framework convention on 

climate change , Section 3 of 86 of the Electricity Act 2003, clause, 5.2.20  of NEP, 
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CERC (Terms and conditions for recognition and issuance of REC for Renewable 

Energy Generation) Regulations, 2010 and TNERC/RPO/19 dated 7-12-2010 in the 

matter of RPO, it is incumbent upon Respondent TANGEDCO to purchase power 

from renewable sources of energy including solar power generators to meet its 

purchase obligation under the 2010 RPO Regulations.  Further Commission has to 

protect and promote generation of electricity from non-renewable sources of energy 

in order to be compliant with the Electricity Act, 2003 and also the various 

international conventions such as the UNFCC and Kyoto Protocol. 

 

 3.3 The petitioner participated in the tender specification 

CE/NCES/OT.No.1/2017-2018 and was the most successful bidder in the same.  

Pursuant to the same, the Petitioner was awarded the Letter of Intent by the 2nd 

Respondent bearing reference number 

LOI.Ref.No.CE/NCES/SE/SOLAR/EE/SCB/AEE3/F.M/s.Raasi Green Earth/D. 

No.772/17 dated 29-8-2017. 

 

 3.4. Thereafter, the Petitioner was sent a letter dated 20-9-2017 by the 2nd 

Respondent directing the Petitioner to be present at the Secretariat, Government of 

Tamil Nadu on 26-9-2017 for signing of the Power Purchase Agreement (PPA).  

Consequently, the Petitioner duly executed the PPA.  As per clause 11 of the said 

PPA, the PPA is valid for a period of 25 years subject to the COD and the expiry 

date. 

 

3.5. Certain important clauses in the PPA are as follows: 

14 (a)  Part Commissioning: 
As per terms and conditions of the tender specification, Part 
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Commissioning will be applicable to your project. However, Part 
Commissioning will be accepted by the Distribution Licensee for 
minimum of 50% of the plant capacity (location wise). 

 
b) Commissioning Schedule and Liquidated Damages for Delay in 
Commissioning: The solar power plant shall be commissioned on or before 
24 months i.e. 25.09.2019 from the date of signing of this Power Purchase 
Agreement. In case of failure to achieve this milestone, Distribution 
Licensee shall encash the Performance Guarantee in the following 
manner: 
 
Delay up to five months. The Distribution Licensee willencash the 
Performance Guarantee on per day basis proportionate to the capacity not 
commissioned within (5 months after the expiry of commissioning schedule 
of 24 months. In case of non-commissioning within the said 29 months, the 
distribution licenseewillencash the entire (100%) performance bank 
guarantee. 
 
Delay beyond 29 months: In case the commissioning of project is further 
delayed beyond 29 months and up to 34 months, the SPG shall in 
addition to 100% encashment of performance bank guarantee shall pay a 
liquidated damages to the distribution licensee a sum of Rs. 10,000/-per 
MWac on a per day basis in the form of BG to  the  ex ten t  o f  capac i ty  
not  commiss ioned.  

   
Prior to expiry of 29 months from the date of signing of PPA the SPG shall 
furnish an additional performance bank guarantee calculated at Rs.10,000/- per 
MWac for 5 months to the distribution licensee to the extent of capacity not 
commissioned.  In case of non-furnishing of additional performance bank 
guarantee the PPA shall stand terminated automatically without any notice or 
order. 

 
The Maximum time period allowed for commissioning of the full project capacity with 
encashment of performance bank guarantee and payment of liquidated 
damages shall be 34 months from the date of signing of the PPA. The 
amount of liquidated damages shall be recovered by TANGEDCO from the 
payments due of project developer on account of sale of solar power to 
TANGEDCO. In case the commissioning of the project is delayed beyond 34 
months from the date of signing of PPA the PPA capacity shall stand 
reduced or amended to the extent of project capacity commissioned 
when the PPA for the balance capacity not commissioned will stand 
terminated and shall be reduced from the selected project capacity. In 
case the project is not commissioned within the said 34 months the PPA will 
stand terminated automatically without any notice or order and the distribution 
licensee will encash the performance guarantee furnished towards liquidated 
damages. 

 
15. Commercial Operation Date: 
The projects commissioned during the month shall be considered for payment 
of energy at 50% of the PPA tariff as infirm power till commercial operation 
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date CODs. The COD shall be considered 30 days from the actual date if 
commissioning of the first part capacity. 

 
 

16.  Force Majeure: 
Both the parties shall ensure compliance of the terms of this agreement. However, 
no party shall be liable for any claim for any loss or damage whatsoever arising 
out of failure to carry out the terms of this agreement to the extent that such failure 
is due to force majeure events as defined hereunder. Any party claiming the 
benefit of this elause shall satisfy the other party of the existence of such event(s) 
by giving notice to the other party in writing within 15 days from the occurrence of 
such Force majeure.  
 
"Force Majeure" events means any event which is beyond the control of the 
parties involved which they could not forsee or with a reasonable amount of 
diligence could not have been foreseen or which could not be prevented and 
which substantially affect the performance by either party such as but not 
limited to: 
 
i)  Acts of natural phenomena, including but not limited to the floods, 

droughts, earthquakes, lighting and epidemics: 
ii) Acts of any Government domestic or foreign, including but not limited to 

war declared or undeclared, hostilities, priorities, quarantine, 
embargoes: 

iii) Riot or civil commotion; 
iv) Grid/Distribution System’s failure not attributable to parties’ to this 

agreement. 

 

3.6. From a bare perusal of the above clauseit is pellucid that the Petitioner 

herein canavail part commissioningup to 50% of the plant capacity. It is also clear 

that the Petitioner is not liable for any loss or damage in cases where there is 

occurrence of a force majeure situation as defined under clause 16 of the PPA, 

provided the RespondentTANGEDCOis duly informed of the same by serving 

a notice beforehand. 

 

3.7. In the instant case, the Petitioner ought to have commissioned its SPG by 

25th September, 2019 i.e. 24 months from the date of signing of the PPA.The 

Petitioner's SPG is fitted with modules and solar cells imported from China with the 

individual PV Module specification of 330Wp from the Tier 1 PV modulemanufacturer 
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with high standard bill of materials like EVA, Backsheet, Frame, Glass and Junction 

Boxes. This PV module is the primary source (Transducer) of solar PV Project. PV 

modules are made up of many solar cells and cells are made ofsilicon like 

semiconductors, they are constructed with a positive layer and a negativelayer which 

together create an electric field. PV solar panels generate Direct Current(DC Electricity) 

which in turn converted into Alternating current (AC Electricity) using suitable 

Inverters. Hence, PV module is the primary functional equipment without which the 

Petitioner cannot construct this 100 MW project. 

 

 3.8. However, vide Notification No.01/2018 – Customs (SG) dated 30th July, 

2018 the Ministry of Finance have imposed a “Safeguard Duty” (hereinafter, “SGD”) 

on the above mentioned modules and solar cells from all developed countries such 

as China, Taiwan and Malaysia.  The said notification imposed a safeguard duty of 

25% on the ad valorem value of the modules, thus increasing the price of modules 

by 25%.  This will result in an increase of the overall project cost by 17% 

consequently this translates into an increase in the fixed costs incurred by the 

Petitioner herein thereby affecting the entire project viability of the Petitioner. 

 

3.9.The 1stRespondent TANGEDCO was duly informed ofthe same vide the 

Petitioner’s letter dated 08.03 .2019.   In the said letter, the Petitioner requested the 

RespondentTANGEDCO to revise the tariff payable because of the fact that there has 

been a substantial change in law affecting the economic viability of the project for the 

Petitioner.  The 2ndRespondent replied to the said letter of the Petitioner vide 

letter dated 15-5-2019 

bearingLr.No.CE/NCES/SE/Solar/EE/SCB/AEE3/F.M/s.Raasi Green/D. 613, 
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stating that the Petit ioner’s request to consider the change in law 

position is not feasible for compliance. 

 

3.10. The Petit ioner wrote to the 2 nd Respondent Chief Engineer on 25th 

April,2019 citing the substantial increase in the cost of the project due to the 

sudden imposition of safeguard duty on the modules imported by the Petitioner. 

The Petitioner stated that impositionof such a safeguard duty was not envisaged 

by the Petitioner at the time of submission of their bid and at the time of signing of 

the PPA and therefore the economicviability of the project is threatened. The 

Petitioner requested the RespondentTANGEDCO to extend the scheduled date of 

commissioning by 6 monthsto enable the Petitioner to get the requisite funds to 

meet the sudden increase in fixed costs. The Petitioner also requested the 

Respondent TANGEDCO to consider the imposition of the SGD as a change in law 

and consider a tariff revision due to increase in the actual project cost. 

 

3.11. The Indian Solar Association also wrote to this Commission on 25th April, 

2019 intimating them of the substantial change in law due to the levyof SGD and 

the huge financial stress caused to its member developers. The Indian Solar 

Association requested for the Commission to consider revising the COD for its 

member developers in the light of the same. 

 

3.12. The letter issued by the Petitioner was met with a categorical denial by the 2nd 

Respondent vide letter dated  22-5-2019 bearing Lr.No.CE/ NCES/ SE/ Solar / EE/ 

SCB/AEE3/F.M/s.Raasi Green D.638. Thereafter, the Petitioner issued 

another letter dated 28.06.2019 to the 2nd  Respondent herein requesting  
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confirmation for part commissioning of the said SPG since the Petitioner had made 

arrangements to ensure 50% of the total PPA capacity is ready  for 

commissioning.  On the same date, the Petitioner issued another letter to the 

2nd Respondent seeking to evacuatepower through 33/110kv level instead of 

the 230kv in order to expedite and complete the project. 

 

3.13. The 2nd Respondent responded totheabovelettersvide 

Lr.No.CE/NCES/ACE/Solar/EE/SCB/AEE3/F.RaasiGreenfD.92I/19 dated 

23.07.2019 stating that the Petitioner's request for part commissioning will 

beconsidered.  Through the said letter, the 2nd Respondent refused to allow the 

Petitioner to evacuate power through 33/110kv level instead of the 230kv in order 

to expedite and complete the Project. 

  

3.14. Thereafter, the Petitioner wrote two letters to the Respondent seeking 

extension of COD on the ground of sudden imposition of safeguard duty on the 

modules imported by the Petitioner dated 8.03.2019 and 24.04.2019. However, the 

Petitioner has received no response from the Respondent thus far. 

 

3.15. Aggrieved by the Respondent TANGEDCO's failure to extend the COD 

for the Petitioner by 6 months, the instant Petition is filed on the 

followingamong other grounds.When the tariff payable is determined through 

a transparent bidding process, the Commission adopts thesaid tariff under 

section 63 of the Electricity Act, 2003. Therefore the Commission has the 

power to review its decision to adopt the said tariff under section 86(1)(a) of the Act. 

Hence, the instant petition is maintainable in law and in facts. 
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3.16. Clause 48 (1) of TNERC (Conduct of Business) Regulations, 2004 provides 

that “Nothing in these Regulations shall be deemed to limit or otherwise affect 

theinherent power of the Commission to make such orders as in may be 

necessary for ends of justice or toprevent the abuse of the process of the 

Commission."In the instant case, despite all efforts put in by the Petitioner to 

complete construction of its project well before September 25th,2019, and having 

demonstrably being ready to generate and supply power by investing as follows: 

1)  Turnkey EPC Contract has been awarded to L&T with Advance of Rs.2 

cr. 

2) Procurement of  Solar Modules issued with 2% Advance 

3) Power Evacuation Substation 230 KVan order has been issued with an 

advance of Rs.2 Cr. 

4) Lands of 400 Acres already registered in the company. 

5) Ground works like Land Leveling& Fencing is completed 

6) Term Loan for the project is under sanction - process with REC. 

 

to ensure the Petitioner’s SPG is for commissioning, the Petitioner could not supply 

100% of thepower as agreed to in the PPA for reasons that are beyond its control. It is 

pertinent to mention that even the Ministry of New and Renewable Energy Resources 

has issued a notification bearing number 23/43/2018-R&R dated 27.08.2018 by Ministry 

of Power to CERC, setting out that solar power generators can be duly compensated for the 

sudden levy of SGD as the same amounts to a change in law situation. In furtherance of 

the same, several state Distribution Licensees have allowed generators to claim 

for an extension of the COD as being a change in law situation. The sudden levy 

of SGD was not contemplated by either of the two parties i.e. the Petitioner and the 

TANGEDCO, when thesaid PPA was signed. 
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3.17. Severalcroreshave been invested in the Petitioner's project 

towards commissioning. The Petitioner has made arrangements for additional funds 

to meet out the increased project costs due to the unexpected levy of SGD.  In 

such a scenario, it will be grossly unjust to penalize the Petitioner for the delay in 

commissioning in the SPG when the reasons for the same cannot be controlled 

the Petitioner.  By doing so, the TANGEDCO will be unjustly enriched at thecost of the 

Petitioner.  Indeed, regulatory commissions in the past have invokedsuch inherent powers 

vested in them and granted project specific extension of the COD to project developers 

whose project commissioning had been delayed for no fault of theirs. For example, the 

Central Electricity RegulatoryCommission has allowed for an extension of the COD 

in the case of MEIL Green PowerLtd v NTPC VidyutVyapar Nigam Limited andOrs 

16/MP/2014 on the groundthat the sudden reduction in DNI levels, the Petitioner 

therein was forced to redesign the entire project which was the cause of the delay. 

 

3.18. When the Petitioner participated in the tender floated by TANGEDCO, there 

was no concept of SGD on the solar modules proposed to be imported by the 

Petitioner for the purpose of setting up the SPG. Therefore, the Petitioner proposed the 

projectcost of Rs.3.47 crore per MWp (excluding land and part of pre-operative 

expenses) and became the successful tenderer.An analysis of the Petitioner’s 

tenderwill demonstrate that either parties never contemplated such a cost the 

Petitionerhas indeed considered other escalations before quoting its price. The petitioner 

is setting forth a brief calculation table setting out how the entire project currently 

stands enlarged due to the levy of SGD: 
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3.19. As per the projected project cost of Rs.3 .47 CroresPerMWp, of which, 60% 

constitute the cost for PV module, suffered by 25% SD, thereby the Project Cost 

increased by Rs.59 lakhs. 

 

Period  Poly crystal l ine PV Module  

Pr ice (USD/Wp) 

SGD (%) Poly Crystal ine PV Module 

pr ice with (USD/W p) 

Baseline scenar io whi le bidding  

Sept-17 0.275 0 0.275 

Project scenar io af ter  PPA 

Jan-18 0.35 0 0.35 

Jul-18 0.33 25 0.4125 

Dec-18 0.31 25 0.3875 

 

Per Wp Price while bidding (INR)     23.94 

Per Wp Price after SGD (INR)     6.065 

Per Wp Increase in cost (INR)     ----    

1 MWp cost while Bidding (INR) @ ER INR 65                      17875000 

1 MWp cost After SGD (INR) @ER INR 68.4            23940000 

1 MWp increase in Cost (INR)              6065000 

1MWp Project cost considered while Bidding (INR)                34700000 

1 Mwp Project cost after SGD(INR)                                         40765000 

1MWp Project increase in cost (%)         17.47838617 

 

3.20. Therefore it is now clear that the change in law is causing a surge of 17% in 

the quoted project cost.  ThePetitioner ought to be granted an extension of time of 15 

Months from COD date 26-09-2019 tomake suitable arrangements for funds to meet 

the surge. The following establishes that the Petitioner is ready and willing to perform 

its obligations under the PPA and the same cannot be questioned:- 

1) Turnkey EPC Contract has been awarded to L&T with Advance of Rs.2 CR 

2. Procurement of Solar Modules issued with 2% Advance 
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3.   PowerEvacuation Substation 230 KVa order has been issued with an 

advance of    Rs.2 Cr. 

4.   Lands of 400 Acres already registered in the company 

5. Ground works like Land Leveling& Fencing is completed 

6. Term loan for the project is under sanction - process with REC  

 

3.21. The Petitioner is facing immense opposition from banks and other financial 

institutions due to the abysmal financial position of the Respondent TANGEDCO. 

Even the Petitioner's investors have pulled out their funds since TANGEDCO has 

been repeatedly failing to honour its commitments under the PPA. Consequently, the 

Petitioner is now being forced to provide 6 months bill payments as bank 

guarantee, which is very arduous for the Petitioner, given that several crores has ready 

been invested in the proposed subject SPG. 

 

3.22. In such a factual scenario, it will be grossly unjust to allow the Respondent to 

encash the bank guarantee for every day's delay. If the same is permitted, the same 

would amount to allowing the Respondent TANGEDCO to profiteer from its own 

mistakes and breaches of contracts.  The Respondent TANGEDCO would also be 

unjustly enriched at the cost of the Petitioner who is ready and willing to perform the 

PPA. 

3.23. The Respondent TANGEDCO will not suffer in any manner if the Petitioner’s 

request for extension of time is granted. In fact, the PPA entered into by the Petitioner 

and TANGEDCO benefitsTANDECO two fold, i.e. TANGEDCO is 

assured of 100MW of powerfrom the Petitioner's SPG and TANGEDCO will be 

complying with its RPO. Therefore,the commissioning of the Petitioner's SPG is more 

beneficialto TANGEDCO than to the Petitioner itself. Further, TANGEDCO has not 
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invested any sums so far in respect of the Petitioner's SPG and therefore will not be 

suffering any losses. 

 

3.24. It is universally acknowledged that conventional source of energy, in 

particular coal and hydrocarbon, result in significant environmental degradation and 

adverse impact. The last few decades have seen a global recognition of the 

adverse environmental impact (externality) of conventional energy (particularly 

coal and hydrocarbons) and the need to promote gradual but steady development 

of renewable energy sources to substitute conventional power. These stated 

legislative and policy objectives of environment protection and sustainable 

development are now well established in our jurisprudence in context of Articles 48-

A, 51, 51-A (g) and 21 of the Constitution of India. India is a party of the global move 

on climate change - committed to sustainable development, viz.,- The United 

Nation's Framework Convention on Climate Change ("UNFCCC") signed by India 

on 10.6.1992 and ratified on 01.11.1993. Adoption of Protocol to the UNFCCC 

adopted in Kyoto, Japan on 11.12.1997 ("Kyoto Protocol") acceded to by India on 

26.08.2002. The Electricity Act, 2003, the National Electricity Policy and Tariff Policy 

mandate encouragement to be provided to non-conventional energy sources. The 

consequence of TANGEDCO's default would have a direct effect of negating 

such mandate and therefore on this ground also, the Petitioner’s project is 

entitled to the relief sought for. 

 

4. Counter affidavit filed on behalf of the Respondents:- 

 

4.1.The Government of India with a vision of promoting renewable energy 
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has fixed an ambitious target of 100 GW of Renewable energy by 2022 out of 

which 60 GW is to be from Solar power. In order to achieve this target, the 

Ministry of Power has fixed Solar RPO target as 9398 MW for the State of Tamil 

Nadu by 2022. 

 

4.2. In order to achieve the Solar RPO target fixed to the State, TANGEDCO 

started procuring solar power through 'Reverse bidding process' with due 

approval of the Commission, The first tender was floated for procurement 

of 500 MW of solar power with an upper limit of Rs.5.10 and PPA was signed 

with two developers for a combined capacity of 20 MW @ Rs.4.50 per unit. 

 

4.3. While the second phase was lodged by TANGEDCO, another tender 

(Phase III) against Specification CE/NCES/OT.No. 1/2017 -18 for the 

procurement of 1500 MW of solar power from the developers for establishing 

solar power plants in Tamil Nadu under reverse bidding process (e-tender), 

with an upper ceiling limit of Rs.4.00 per unit, with due date of opening as 

15.06.2017. Before floating the tender, TANGEDCO has filed Miscellaneous 

Petition in MP.No.8 of 2017 before the Commission seeking approval for the 

"Procurement quantum" and for the draft Tender Specification, prepared in line 

with the draft guidelines issued by the Ministry of Power, Government of India 

for grid connected Solar PV power plants. As there was no bidding 

guideline at that time, TANGEDCO has followed draft guidelines issued by 

Ministry of Power for the preparation of Tender Specification. The 

Commission in its daily order dated 25.04.2017 has directed TANGEDCO to 

proceed with the tendering process. 
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4.4. The Board of TANGEDCO has accorded approval in its 70 thmeeting 

held on 10.05.2017 for floating tender for the procurement of 1500 MW of 

solar power from the developers establishing solar power plants in the State of 

Tamil Nadu under reverse bidding process (e-tender). 

 

4.5. TANGEDCO has f i led Addit ional Aff idavit  in  M.P. No.8 of 2017 

before the Commiss ion seeking permiss ion for  cer ta in amendments in 

draft Tender Specification (RFS document) already filed along with the main 

Miscellaneous Petition as follows: 

(a) The applicable EMD to be furnished by the bidder is Rs.25,000/- per MW 

for capacity upto 100 MW and Rs.50,000/- per MW for capacity exceeding 

100 MW instead of Rs.5 lakhs per MW and it shall be accepted in the 

form of BG or DD or Cash or Banker's Cheque. 

(b) The execution period of establishing solar power plant is 12 months 

from the date of signing of PPA for capacities upto 50 MW and 24 

months from the date of signing PPA for capacities more than 50 MW. 

 

4.6. The Commission in its order dated 10.07.2017 has accorded approval in 

MP.No.8 of 2017 for the "Procurement quantum", draft Tender Specification 

(RFS document) and for the amendments in RFS document requested by 

TANGEDCO in its additional affidavit. 

 

4.7. Before opening the tender, pre-bid meeting was conducted with the 

developers and the queries raised by the developers were replied and 

uploaded in the websites.  As requested by most of  the developers, 
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the value of Performance Bank Guarantee was reduced from Rs.30 Lakh 

per MW to Rs.20 Lakhs per MW and land requirement was changed to 1.5 

hectares per MW. Further with regard to "Change in Law" requested by some of 

the developers, it was clarified that the price would be "FIRM" only.  

 

4.8. 39 b i d d e r s  p a r t i c i p a t e d  i n  t h e  tender for establishment of solar 

power plants of combined capacity of 3932.5 MW in various districts of Tamil 

Nadu.  The tender documents of all the bidders were scrutinized and based on 

the approval of the Board of TANGEDCO (By circulation) on 28.06.2017, price 

bids of eligible 25 bidders of combined capacity of 2673 MW were opened on 

30.06.2017. M/s. Raasi Green Earth Energy (P) Limited, Bangalore, who quoted a 

tariff of Rs.3.47 per unit in respect of their proposed 100 MW solar power plant 

at Ramnaddistr ict was the L1 bidder  

 

4.9. After price negotiation and price matching, the fo l lowing 16 developers 

of  combined capacity of  1500 MW have been f inal ized by TANGEDCO 

for supplying solar power at the rate of Rs.3.47 per unit  on long term basis. 

S.l..N
o. 

Name of the bidder 

 

Capacity 

in 

MW 

 

 

Negotiated 

rate 

1 M/s.Raasi Green Earth Energy Pvt.Ltd., 100 3.47 (L1) 

2 

 

M/s.SaiJyothi Infrastructure Ventures (P) Ltd. 

 

 

Limited 

 

 

54 3.47 

3 M/s.Solitaire BTN Solar Private Limited 100 3.47 
4 M/s.NarbheramVishram 100 3,47 

5 M/s.Rays Power Infra (P) Limited 100 3.47 

6 M/s.NVR Energy Private Limited 100 3.47 

7 M/s.Dynamize Solar (P) Limited 5 3.47 
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8 M/s.ReNew Solar Energy (Rajasthan) Private 

Ltd 

100 3.47 

9 M/s. Sunlight (Udayasooriyan) 1 3.47 

10 M/s.Talettutayi Solar Project Two (P) Limited 50 3.47 

11 M/s.Dev International 1 3.47 

12 M/s.G.R.ThangaMaligai (Firm) 10 3.47 

13 M/s.G.R.ThangaMaligai& Sons 10 3.47 

    14 M/s.G.R.T. Silverwares 10 3.47 

15 

 

M/s.ShapoorjiPallonji Infrastructure Capital 

Company (P) Ltd. 

 

50 3.47 

16 M/s. NLC India Limited 709 3.47 

 Total 1500  

 

 

4.10. The Board of TANGEDCO in its 72ndmeeting held on 24.08.2017 has 

accorded approval for issuing Letter of Intent (LOI) toeligible 16 bidders and 

subsequent signing of PPA for the total capacity of 1500 MW. 

 

4.11. Based on the approval of Board of TANGEDCO, TANGEDCO filed Power 

Procurement Approval Petition. (PPAP.No.5 of 2017) before the Commission 

seeking approval for the procurement of 1500 MW of solar power from 

the developers mentioned in para 9 above at the rate of Rs.3.47 per unit on 

long term basis. 

 

4.12. The Commission in its order, dated 29.08.2017in PPAP.No.5 of 2017 

has accorded approval to TANGEDCO for the procurement of 1500 MW of 

solar power from the developers mentioned in para 9 of above at the rate 



18 
 
 

of Rs.3.47 per unit on long term basis. The Commission also directed 

TANGEDCO to execute PPA with the successful bidders within 1 month 

from the date of order in PPAP.No.5 of 2017. 

 

4.13. Based on the approval of Commission in PPAP.No.5 of  2017, 

TANGEDCO issued Letter of  Intent to al l  the 16 successful bidders 

including the petit ioner company for the procurement of solar power at the 

rate of Rs.3.47 per unit from their proposed solar power plants of combined 

capacity of 1500 MW. 

 

4.14.Based on the approval of the Board of  TANGEDCO, the TANGEDCO 

issued Letter of Intent to the petitioner for the establishment of 100 MW solar 

power plant at Kavanoor village, Paramakuditaluk, Ramnad district and for 

supplying solarpower to TANGEDCO at the rate of Rs.3.47 per unit on 

long term basis on 29.08.2017. Subsequently, the petitioner has executed 

Power Purchase Agreement (PPA) with TANGEDCO on 26.09.2017 for the period 

of 25 years. 

 

4.15.As M/s. SaiJyothi Infrastructure Ventures Private Limited (54 MW) and 

M/s. Talettutayi Solar Project Two (P) Limited (50 MW)did not execute PPA 

within the due dates, their LOl were cancelled and the available 104 MW was 

allotted to the following developers in the order of merit as they also accepted 

to match their quoted rate with that of L1 rate (Rs.3.47 per unit), which was 

approved by the Board of TANGEDCO in its 77th meeting held on 26.02.2018. 

Sl. 
No. 

Name of the bidder Capacity in 
MW 

Negotiated 
rate per unit 
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(Rs.) 

1 M/s. G.R. Thangamaligai Jewellers 
(India) Private Limited, Chennai 

44 3.47 

2 M/s. VSR Solar (P) Limited, Vellore 50 3.47 
 

3 M/s. Indira Industries, Vellore 
 

5 3.47 

4 M/s. Indira Damper Industries, 
Vellore 

5 3.47 

 

4.16. Certain main terms of the "Letter of 29.08.2017 are as follows: 

i. The tariff of Rs.3.47 per unit is "FIRM and FIXED" for the entire 

agreement period. 

ii. Performance Bank Guarantee of Rs.20 crores has to be furnished at 

the time of signing of PPA and it should be valid for a period of 36 

months. 

iii. Copy of land documents, plant layout, detailed project report to be 

furnished within 3  months f rom the date o f  PPA or  e lse the 

PPA can be  terminated by TANGEDCO. 

iv. SPG shall report Project Financing Arrangements within 180 days 

from the date of signing of  PPA and in case of  delay 

TANGEDCO shal l  encash Performance Bank Guarantee and 

shall remove the project from the list of  selected projects. 

v. Part commissioning is applicable for this project. 

vi. Plant has to be commissioned within 24 months fiom the date of signing 

of PPA and in case of failure to do so, Performance Bank Guarantee 

shall beencashedon per day basis with 100% encashment for 5 

months delay and for delay beyond 5months in addition to the above, 

the SPG has to pay a sum of Rs.10000/- perMW per day of delay in the 

form of BG calculated for a period of 5 months.  In case of non-

furnishing of PBG, the PPA will stand terminated automatically 

without any notice/order. 
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4.17. As per the terms and conditions of tender and as per the terms and 

conditions of Letter of Intent, the successful bidders shall furnish Performance Bank 

Guarantee at the rate of Rs.20 lakhs per MW in the form of BG obtained from any 

Nationalized / Scheduled Bank.  Hence, the applicable Bank Guarantee to be 

furnished by the petitioner company shall be Rs.20 crores for 100 MW.  The 

petitioner has executed PPA with TANGEDCO on 26-09-2017 by furnishing two 

Performance Bank Guarantees, it was found that the petitioner company have 

furnished two PBG’s issued for a value of Rs.10 crores each by AxiosCredit Bank, 

Malaysia, which is a foreign bank and not acceptable as per the terms and 

conditions of the tender specification.  

 

4.18 The petitioner company has requested from CE/NCES officevide letter dated 

25.10.2017 to furnish PBG issued by Nationalized/Scheduled Bank as per the 

contractual obligations of the tender specification.  

 

4.19 The petitioner company vide letters dated 06.11.2017 and 09.11.2017 have 

assured that they will furnish PBG as per the contractual obligations.  

 

4.20 Based on the written commitments of the petitioner company, with a good 

intention to promote solar energy in the State of Tamil Nadu, load flow study was 

conducted and it was proposed to interface the 100 MW solar power plant of the 

petitioner at Kavanoor 230 KV SS at 230 KV level. The load flow study result has 

also been communicated to the petitioner on 07.11.2017 inspite of  the petitioner 

not fulfilling the terms and conditions of the "Letter of Intent", i.e. furnishing of 
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Performance Bank Guarantee for a value of Rs.20 croresissued by Nationalized / 

Scheduled Bank as per the contractual obligations of the tender specification.   

 

4.21 After a delay of nearly four months, the petitioner company has furnished 

Performance Guarantee issued by Punjab National Bank, Bangalore for a value of 

Rs.10 Crores vide letter dated  01-01-2018.  Based on the request of the petitioner, 

the PBG for a value of Rs.10 crores issued by Punjab National Bank, Bangalore 

was accepted and the BG of foreign bank for a value of Rs.10 Crores which is not 

acceptable was duly returned to the petitioner.   

 

4.22 The petitioner company was once again requested by CE/NCES office vide 

letters dated 24-03-2018 and 10-07-2018 to adhere to the contractual obligations 

and to furnish the Performance Bank Guarantee for the balance value of Rs.10 

crores and the petitioner company have given assurance to replace the BG within 3 

to 4 weeks vide letter dated 17-07-2018.   

 

4.23 After nearly one year, the petitioner company has furnished a PBG for a 

value of Rs.5 Crores issued by Punjab National Bank vide letter dated 29.10.2018. 

The genuineness of two BGs (Rs.10 crores and RS.5 crores) was confirmed from 

Punjab National Bank.  

 

4.24 As per the terms and conditions of Letter of Intent, the petitioner has to 

declare Financial closure within 180 days from the date of signing of PPA or else 

TANGEDCO reserves the right to encash the Performance Bank Guarantees.  

Even after a year of signing of PPA the petitioner failed to declare "Financial 
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Closure" and did not furnish adequate Performance Bank Guarantee. This shows 

that the petitioner did not furnish adequate Performance Bank Guarantee.  This 

shows that the petitioner did not show any true interest in executing the project 

from the very beginning.   

 

4.25 The field reports were regularly called for from the SE/NCES/Tirunelveli 

regarding the project activities at site and it was reported that even the leveling of 

the project site was not started. Further most of the developers who had signed 

PPA against this tender started their project activities and as on date 1294 MW 

have been commissioned out of the cumulative capacity of 1500 MW.  

 

4.26 The petitioner company was once again requested and informed vide 

CE/NCES office letter dated 23.07.2019 to furnish PBG for the balance amount of 

Rs.5 Crores obtained from Indian Nationalized / Scheduled Bank, else the LOI 

issued will be cancelled and PPA executed on 26-09-2017 will be terminated.   

 

4.27 After repeated requests from the respondent, the petitioner vide letter dated 

16.10.2019 stated that it has enclosed Performance Bank Guarantee issued by 

Union Bank of India, vide BG No. 536113PBG0001519 dated 15-10-2019 for a 

value of Rs.5 crores with validity upto 15-10-2020.  In order to ascertain the 

genuineness of BG submitted by the petitioner, as it is a general practice of 

TANGEDCO, a letter was sent to M/s. Union Bank of India, Darukhana Branch, 

Mumbai vide CE / NCES office letter dated 30-10-2019 requesting confirmation / 

genuineness for issue of the above said Bank Guarantee.   
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4.28 The Chief Manager, Union Bank of India, Darukhana Branch, Mumbai in 

their letter dated 02-11-2019, has stated that the bank not issued such Guarantee 

and requested TANGEDCO to take legal action against the petitioner for having 

prepared forged, bogus and fabricated bank guarantee in their branch name.  The 

petitioner not only failed to adhere to the terms and conditions of the "Letter of 

Intent" and the PPA executed, but also furnished  bogus bank guarantee which is 

an offence under the Tamil Nadu Transparency in Tender Rules, 2000. Under this 

ground alone, the petition is able to be dismissed in limini.   

 

4.29 As the petitioner has furnished bogus Bank Guarantee, TANGEDCO issued 

show cause notice to it on 07-01-2020 as to why action should not be initiated for 

cancellation of the Letter of Intent and termination of PPA executed with the 

petitioner as per the clause 30 (d) of the tender specification apart from the 

forfeiture of the two bank guarantees of value of Rs.15 crores, for having furnished 

bogus bank guarantee.  In response to the show cause notice, the petitioner 

company vide letter dated 25-01-2020 has stated that “the last BG of Rs.5 Cr. on 

15-10-2029 was issued from our proposed investor”.  This letter itself is a piece of 

evidence proving that the Bank Guarantee furnished by the petitioner is a bogus 

one the petitioner has accepted the same.  Subsequently, the petitioner has filed / 

lodged complaint and FIR against the said investor at the Koramangala Police 

Station, Bangalore.   

 

4.30 Clause 30 (d) of tender specification provides that “All the intending 

tenderers are requested to note that in the event of the documents furnished with 

the offer being found to be bogus or the documents contain false particulars, the 
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EMD paid by such tenderers will be forfeited in addition to blacklisting them for 

future tenders / contracts in TANGEDCO and also be cancelling the award of 

contracts issued to them.”  As per the above said clause, the Letter of Intent dated 

29-08-2017 issued to the petitioner company has to be cancelled and the Power 

Purchase Agreement dated 26-09-2017 signed with the petitioner company has 

also to be terminated.  Under this ground alone, the Dispute Resolution Petition 

filed by the petitioner is liable to be rejected.   

 

4.31 As per the terms and conditions of tender and as per the terms and 

conditions of Letter of Intent, the Scheduled date of commissioning the proposed 

100 MW solar power plant of M/s. Raasi Green Earth Energy Private Limited shall 

be on or before 25-09-2019.  But the petitioner has not commissioned their project 

within the due date.  However, as per the terms and conditions of tender and as per 

the terms and conditions of Letter of Intent, the SPG shall commission their project 

beyond 5 moths from the scheduled date of commissioning with penalty viz.  

forfeiture of Performance Bank Guarantee in proportionate of capacity not 

commissioned.   

 

4.32 As per the terms and conditions of tender, the due date of commissioning 

the proposed 100 MW solar power plant of M/s.Raasi Green Earth Energy Private 

Limited with forfeiture of Performance Bank Guarantee (PBG) shall be on or before 

25-02-2020.  But the petitioner has not commissioned their project till date.   

 

4.33. The petitioner has furnished 2 separate Performance Bank Guarantee in the 

form of BG’s for a value of 15 crores (BG No.39711LG002317 dated 29-12-2017 
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with validity upto 28-12-2020 for a value of Rs.10 crores and BG No. 

39711LG001718 dated 29-10-2018 with validity upto 29-09-2020 for a value of                   

Rs.5 crores) issued by Punjab National Bank, Bangalore in respect of the proposed 

100 MW project as per tender norms.  The last BG for a value of Rs.5 crores is 

found to be bogus as per the concerned Bank’s reply dated 02-11-2019.   

 

4.34 As the petitioner has not commissioned their proposed 100 MW solar power 

plant on or before 25-02-2020, as per the terms and conditions of the LOI, the PBG 

amount of Rs.20 crores has to be forfeited.  However, as the petitioner has 

furnished only Rs.15 crores (Rs.10 crores + Rs.5 crores) TANGEDCO was in the 

process of issuing cancellation of LOI and termination of PPA as the reply of the 

petitioner dated 25-01-2020 for the show cause notice dated 07-01-2020 was not 

convincing.     

 

4.35. Meanwhile, a police notice dated 14-02-2020 was received from Police 

Inspector / SHO, Koramangala Police Station, Bangalore, stating that the petitioner 

company has lodged a complaint against three persons with an allegation that the 

said accused induced the complainant to help get bank guarantee of Rs. 5 crores 

from Nationalized Bank and taken Rs.82,65,000/- and in turn have fabricated bank 

guarantee for Rs.5 crores and without knowing that, the same has been submitted 

to TANGEDCO. The Police Inspector has summoned the production of 

followingdocuments for investigation purposes:  

(i)  Whether M/s.Raasi Green Earth Energy Pvt Ltd., submitted Bank 

guarantee of Rs.5 Crores of Union Bank of India, Mumbai to your company to 

get Solar Power Project of 100 MW solar power plant at Kavanoor Village, 
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Ramnad District. If yes, produce the said original Bank guarantee of Union 

Bank of India, Darukhana Branch, Mumbai.  

(ii) Certified letter of awarding letter of solar power project of 100 MW Solar 

power plant at Kavaoor Village, ParamakudiTaluk, Tamil Nadu to M/s.Rassi 

Green Earth Energy Private Limited.  

(iii) Produce all certified documents of M/s.Raasi Green Earth Energy 

Private Ltd at the time of submission of Bank guarantee of 5 Crores of Union 

Bank of India, Darukhana Branch, Mumbai to your company. 

 

4.36. The opinion of legal wing of TANGEDCO and that of the Standing 

counsel has been obtained regarding handing over of the bank guarantee of 

Rs.5Crores under dispute. Meanwhile the petitioner has approached the 

Commission seeking extension of time for the project and not to encash the 

bank guarantee. 

 

4.37. While TANGEDCO was in the process tocancel the LOI and terminate 

the PPA with the petitioner on the grounds of fraudulent and bogus bank 

guarantee, the petitioner has moved  the Commission and filed the present 

Dispute Resolution Petition hiding all the above facts.  

 

4.38. As per the terms and conditions of tender, the due date of ommissioning 

the proposed 100 MW solar power plant of the petitioner company with 

Liquidated Damages (Rs.10,000/- per MW per day) shall be on or before 

25.07.202. As per clause16 of Letter of Intent and as per clause 14 of Power 

Purchase Agreement, the petitioner shall furnish Additional Bank Guarantee 
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calculated @ Rs.10,000 - per MW for 5 months prior to expiry of penalty zone-1 

i.e. 25.02.2020. But the petitioner has not furnished the Additional Bank 

Guarantee till date, Asper clause 16 of Letter of Intent and as per clause 14 of 

Power Purchase Agreement, the PPA will be terminated automatically for not 

furnishing Additional Bank Guarantee. Under this ground, the petition is liable to 

be rejected. 

 

4.39. The petitioner in its petition has stated that the imposition of "Safeguard 

duty" on solar panels by Central government affected the entire project 

commercial viability. Under this scheme, TANGEDCO has executed PPA with 

18 developers for the procurement of solar power of combined capacity of 1500 

MW at the rate of Rs.3.47 per unit. Out of the above, 14 developers of 

combined capacity of 1294 MW have commissioned their projects within 

scheduled date of commissioning without raising this "Safeguard duty" issue. 

Two developers have not commissioned their project of combined capacity of 6 

MW within the stipulated time and their PPAs were terminated. One developer 

has commissioned 50 MW partially out of the proposed 100 MW. Hence the 

reason stated by the petitioner highlighting "Safeguard duty issue" for not 

commissioning the proposed 100 MW SPV plant within stipulated time is not 

acceptable and justifiable. 

 

4.40. The present status of petitioner's proposed 100 MW solar power plant at 

Ramnad district has been obtained from the Superintending 

Engineer/NCES/Tirunelveli vide letter dated 17.03.2020 asfollows:  

 “1. In the solar power plant civil and electrical works has not yet started.  
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2. The 230 KV power evacuation line from the 230 KV Kavanoor SS to 

230 KV pooling station of solar plant work not yet started.  

 3. For extension of 230 KV bay at 230 KV Kavanoor SS no space is 

available in 230 KV side. The purchasing of land for erection of 230 KV 

bay by thedeveloper scope is pending so far".  

 

4.41. From the field report, it is noted that the petitioner has noteven started 

their erection activities of the proposed 100 MW SPV plant, power evacuation 

line works and 230 KV bay extension work at Kavanoor 230 KV SS even after 

lapse of two and half years from the date of signing of PPA. Hence, time 

extension of 15 months requested by the petitioner is not acceptable.  

 

4.42 As per the RPO target fixed by the Central Government to the State, the 

Distribution Licensee (TANGEDCO) is an 'obligated entity’ to meet the 

RPOtargets. Achieving the RPO targets shall be under the purview of 

Distribution Licensee and the petitioner is no way connected to this issue. 

 

4.43 18 developers including the petitioner company have executed PPA 

with TANGEDCO. Out of 18 developers, 13 developers have commissioned 

their projects without raising the issue with regard to imposition of "Safeguard 

duty" on solar panels issued by the Central Government. The petitioner alone 

raised this issue and requesting time extension for a period of 15 months, which 

is unacceptable.  

 

4.44 There is no provision of "Change in law" in the tender specification.  

Thetender specification has already been approved by the Commission in 

MP.No.8 of 2017 and the petitioner is well aware of the above facts and has 
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participated in the tender accepting all terms and conditions of the tender 

specification and subsequently executed PPA also. Hence, the intention of the 

petitioner claiming time extension for commissioning the plant considering 

"Change in law" situation is also not acceptable at this stage.  

 

4.45 As per the terms and conditions of tender, the bidders shall furnish 

'financial closure' within 6 months from the date of signing of PPA (26.09.2017). 

The petitioner has not achieved its financial closure till date and further the 

petitioner has not taken up and shown any physical activity in establishing the 

contracted 100 MW solar power plant for the past two and half years. Since 

there is no physical activity in the project execution, the question of project 

viability does not arise.  

 

4.46 The Commission has accorded approval to TANGEDCO in MP.No.8 of 

2020 and PPAP.No.1 of 2020 for the procurement of 500 MW of solar power 

from M/s. Solar Energy Corporation of India at the rate of Rs.2.781 per unit. 

When the solar power tariff is declining through the Country, the request of the 

petitioner seeking time extension for a period of 15 months (from 25.09.2019) 

that too by furnishing bogus bank guarantee is highly condemnable. The 

developer has not initiated any erection activities in respect of their proposed 

100 MW solar power plant and has not shown any true interest in carrying out 

the project activities.   

 

4.47. The PPAs executed with two developers under this scheme were 

terminated for not commissioning within the due date, and their bank 
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guarantees were also forfeited.  Hence, granting time extension to the petit ioner 

is not justifiable and it could create discrimination among the developers.   

 

4.48 TANGEDCO is set to execute Power Sale Agreement (PSA) with M/s. 

Solar Energy Corporation of India for the procurement of 500 MW of solarpower 

at the rate of Rs.2.78 per unit on long term basis.  It is not  bound to purchase 

power at the rate of Rs.3.47 per unit now, instead of the same TANGEDCO is 

going to execute PSA with SECI forprocurement of 500 MW of solar power at 

the rate of Rs.2.78/- per unit,  It would amount to paying premium for wrong 

doer, if the petitioner is granted time extension for commissioning the 

petitioner's proposed 100 MW solar power plant.  

 

4.49. The petitioner has furnished bogus Bank Guarantee for a value of 

Rs.5crores and they themselves have accepted the same. As per the clause 

30(d) of tender specification the contracts and awards of the bidder those who 

furnish bogusdocuments has to be cancelled and the action of the petitioner is 

illegal and hence the Dispute Resolution Petition filed by the petitioner company 

has not be maintainable and liable to be dismissed. 

 

4.50 In view of the position, theaverment/grounds of the petitioner are 

untenable. The petitioner is not entitled to any relief in this Dispute Resolution 

Petition itself is not maintainable. Therefore, the petitioner is not entitled to any 

interim relief and the Dispute Resolution Petition is liable to be dismissed. By 

dismissing the same no prejudice will be caused to the petitioner. Otherwise, 

serious prejudice will be caused to the TANGEDCO and to the end consumers 
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as well. 

 

5. Rejoinder filed on behalf of the Petitioner:- 

 

5.1. The instant petition has been filed seeking for the following principal relief of a 

project specific extension of the Commercial Operation Date (COD) of the 

Petitioner's 100MW solar power plant by 15 months and consequently direct the 

Respondent TANGEDCO to not invoke the Bank Guarantee ('BG') furnished by the 

Petitioner. 

 

5.2. The TANGEDCO's case is premised on the allegation that the Petitioner has 

obtained the PBG fraudulently such reliance is wholly misleading and lacking in 

any foundation in as much as the Petitioner has initiated criminal proceedings 

bearing number FIR No. 0023/2020 dated 29.01.2020 against the errant investor who 

obtained the PBG for Rs.5 crores from Union Bank of India, Mumbai. In fact, the Petitioner 

has intimated the TANGEDCO of the forged bank guarantee of Rs.5 crores vide its 

letter dated 19.11.2019. The Petitioner also met the Chairman of the TANGEDCO 

on 25.10.2019 and 13.12.2019 regarding the same issue. Therefore, the Petitioner is 

a victim of forgery and has taken all steps in the eyes of law to hold the concerned persons 

accountable. 

 

5.3. Investigation is now underway based on the complaint received from the Petitioner. 

Therefore, it is wholly erroneous to hold the Petitioner accountable for the misdeeds of 

third parties. Further, the Petitioner has been ready and willing, at all times, to perform 

its obligations under the PPA and has invested a sum of Rs.45 crores in the project 

already. Even though the TANGEDCO has retained the original PPA, the Petitioner 



32 
 
 

has stayed committed to the project and has mobilised funds for the solar power 

project. Further, the TANGEDCO has also failed to provide the Document 

Acceptance Letter to the Petitioner. It is based on this letter that the Petitioner can 

begin its Bay Extension activities. 

 

5.4. The sudden levy of Safe Guard Duty (‘SGD') on solar photovaltic modules 

(PV) imported from all developing countries and China by the Ministry of Finance 

vide Notification No. 01/2018 Customs (SG) dated 30.07.2018 was not foreseeable 

by either of the parties at the time of execution of the PPA and has a significant 

effect on the Petitioner's solar power project. The SGD was set at 25% of the ad 

valorem value of the import, thereby enhancing the Petitioner's project cost by 17% 

over all thereby making the project implementation extremely difficult. Thereafter, the 

SGD was revised and currently stands at 14.95%. 

 

5.5. In fact, the unusual increase in project cost faced by developers due to the 

sudden levy of SGD was taken into consideration by the Ministry of New and Renewable 

Energy Resources ('MNRE') in its notification bearing 23/43/201 8-R&R dated 

27.08.2018 wherein the MNRE has, inter alia, stated that the levy of SGD amounts to 

a change of law situation. The same stance has been further buttressed by the Solar 

Energy Corporation of India ('SECI') in its letter dated 22.10.2019. The Respondent has 

failed to advert to any of the above in its counter affidavit. 

 

5.6 The economic impact on generators after thesudden levy of SGD came to 

be considered by the Hon'ble Central Electricity Regulatory Commission ('CERC') in 

342/MP/2018 ACME Rewa Solar Energy Private Limited v SECI and Orsin which the 
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CERC has held that the levy of SGD prima facie amounts to change in law and therefore 

generators are entitled to an extension of COD due to sudden operational expenditure 

incurred by them. 

 

5.7. Pursuant to the said judgment of the CERC, even the MNRE has issued a 

notification dated 23.03.2020 in which the MNRE has directed compensation to be 

paid to generators affected by the levy of SGD, thereby recognizing that the levy of 

SGD indeed amounts to change in law.  

 

5 .8 .  The contents of the Guidelines forTariff Based Competitive Bidding Process 

for Procurement of Power from Grid Connected Solar PV Power Projects, 2017 dated 

03.08.2017 issued by the Ministry of Power serve as a guiding principle in the 

determination of tariff through competitive bidding, as admitted by the TANGEDCO at 

paragraph 3 of the counter affidavit. Clause 5.4.2 specifically states that actions of 

Governmental authority having material adverse effect shall fall within the scope of 

Non Natural Force Majeure Event, governing the instant issue. The said clause also 

states that any delay or refusal in obtaining the requisite permits to carry out the 

activities of the PPA shall amount  to a Non Natural Force Majeure Event, provided 

such delay is not attributable to the Petitioner. 

 

5.9. The Petitioner faced stiff resistance from its lenders and financial consultants 

during the course of the project completion due to the poor financial status of the 

TANGEDCO and its defaults in payments to generators, especially RE generators, 

which was given wide publicity in various media as well as announcements and websites of 

the Central Government's power ministries. 
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5.10. The mobilization of funds was especially hard for the Petitioner since lenders 

were very hesitant to fund a project that was supplying power solely to TANGEDCO. 

This challenge is evident from the fact that even responses to bids in the state are not 

enthusiastic since all investors are waiting for improvement in the financial strength of 

the licensees. 

 

5.11. With abundant caution and in the interest of justice, banks and foreign funding 

institutions have blacklisted the TANGEDCO. Further REC, IREDA and PFC are asking 

for an additional bank guarantee equivalent to 9 months' billing before sanctioning 

project loans. This has caused a severe dent in the Petitioner's process of 

mobilizing funds. 

 

5.12 The Petitioner has always exhibited its willingness to complete the project in 

full and has been in constant liaison with lender, financial consultants and solar PV 

module manufacturers. Consequently, the Petitioner has already invested over Rs. 45 

crores in the project. 

 

5.13 The Petitioner faced stiff resistance from lenders while raising funds, which was 

due to the poor financial track record of the TANGEDCO in honouring payments to 

renewable energy generators. 

 

5.14. Therefore, the Petitioner requested the TANGEDCO to allow 75% (Part 

Commissioning) of its power plant. The same is permitted under the terms of the PPA, 

at clause 14. Even though the clause sets the threshold limit for part commissioning at 
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50%, the Petitioner was willing to commission 75% of its power plant. Pursuant to 

the same, the Petitioner even sought for a revised load flow study Part Implementation at 

110/33 kV level vide letter dated 28.06.2019. The same was refused by the 

TANGEDCO vide letter dated 23.07.2019.' 

 

5.15. If part commissioning of the Petitioner's power plant is permitted, the currently 

available PBG with the TANGEDCO (i.e. Rs.15 crores) will be sufficient. Such part 

commissioning has been envisaged in the PPA itself. However, the TANGEDCO has 

refused the same, with the sole intention of profiteering and obtaining the additional Rs.5 

cores as PBG from the Petitioner. 

 

5.16.   The TANGEDCO has contended that the Petitioner's power project did not reach 

financial closure within the specified date and hence the PBG must be invoked and the 

same is to be understood in the context of TANGEDCO's poor financial health. 

 

5.17.      After several rounds of failed fund raising, it was finally approved by the REC. 

The REC required a tariff confirmation letter from the TANGEDCO. The Petitioner sent 

a letter dated 28.06.2019 to the TANGEDCO seeking for the same. However, the 

Respondent refused the same. 

 

5.18.   If the Petitioner was given the said letter, there would have been no delayin 

attaining financial closure. 

 

5.19. Inspite of the above mentioned hardships faced by the Petitioner, the following 

key milestones have been achieved by the Petitioner: 
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(a) The Petitioner has got the approval from REC for debt funding of the 

project letter dated 14.09.2018. 

(b)  The Petitioner has negotiated &finalised the revised turn key contract 

with MIs. L&T for EPC with an advance. 

(c)  The Petitioner has finalised the revised the cost contract with the module 

suppliers from China. 

(d)  The Petitioner has issued the contract for building the 230 KVA 

substationwith an advance.  

(e)  ThePetitioner has entered into an equity partnership agreement with a 

Chinese company to the extent of 9 Million USD. 

(f)  The Petitioner has already levelled& cleared with fencing. 

 

5.20. It is wholly erroneous to contend that the Petitioner was unable to obtain 

Financial Closure and is hence the PBG can be invoked for the reason that the 

Petitioner was facing strict resistance from lenders and financial institutions while 

mobilising funds in view of the poor financial health of the TANGEDCO. Aside from 

furnishing bank guarantees to the TANGEDCO, lenders were also seeking 

additional bank guarantees to fund the Petitioner's project. 

 

5.21 The said PBG was procured by the Petitioner's lenderand not by the Petitioner 

itself.   Further, the Petitioner has intimated the TANGEDCO of the forged PBG as 

soon as it realised the same, vide letter dated 19.11.2019. Therefore, it is wholly 

erroneous to paint the Petitioner to be a fraud when the Petitioner is nothing but a 

victim of a fraudulent transaction. In view of the same, the Petitioner has initiated  

criminalproceedings against persons who are involved in obtaining the forged PBG in FIR No. 
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0023/2020 dated 29.01.2020. The  investigation in respect of the same is underway and the same 

stands admitted by the Respondent at paragraph 35 0f the counter affidavit. 

 

5.22. The Petitioner has now obtained the sanction for the bank guarantee for Rs.5 crores from 

Punjab National Bank, Bangalore and is now ready to furnish the same. 

 

5.23. It is incorrect to compare the case of the Petitioner with that of other 

developers who participated in the same tender as the Petitioner. The sudden levy 

of SGD on solar PV cells, which form the core of the Petitioner’s power plant is 

bonafide and has been acknowledged by the SECI and the MNRE.   Further, to 

state that other developers have not faced an issue with achieving COD even with 

the levy of SGD is based on an assumption that all such developers are also importing their solar PV 

cells from developing countries and China. (the countries from which import of solar PV cells are 

subject to levy of 25% SGD). The strength of contentions and the final prayer in a petition are to be 

tested on whether they are bona fide and legally tenable. The pleadings in a petition cannot be subject to 

an arbitrary yardstick of the performance of a competitor. Such an approach will severely prejudice the 

case of the Petitioner and will result in a gross miscarriage of justice. 

 

5.24. The independent status report is filed by the petitioner in order to ascertain the true state of 

development of the Petitioner's project. The TANGEDCO insisted on the land belonging to the 

AdaniPower group to be procured for establishing bay extension. However, the Adani group was 

not willing to sell its lands to the Petitioner.Left with no other option, the Petitioner procured 1.5 

acres right adjacent to the lands belonging to the Adani group. However, the 

TANGEDCO is refusing to accept the same and has refused to commence 

construction ofits bay area extension. 
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5.25. The RPO mechanism was discussed in the principal petition only toestablish 

thatif the Petitioner is granted a project specific extension of COD, the same wou1d 

benefitthe TANGEDCO immensely. 

 

5.26. It is wholly erroneous tocompare the Petitioner's project with that of SECI's 

power projects since they enjoy benefits that are not available to private power 

generators such as the Petitioner. SECI Projects are to be established at Solar Park, 

which give comforts such as land, power evacuation, no ROW issues, 100 % payment 

security and also SECI allows for higher CUF thanTANGEDCO. Further, the TANGEDCO has 

entered into a binding PPA with the Petitioner and must honour the terms of the same. 

Availability of cheap power elsewhere does not entitle the TANGEDCO to rescind from 

its obligations under the present PPA. Such an act is legally untenable. 

 

5.27. That the levy of SGD on import of solar PV cells from developing countries 

and China by the Ministry of Finance is a development of the law was not reasonably 

forseeable by either of the parties, having a significant impact on the Petitioner's 

obligation under the PPA dated 29.08.2017, thereby falling within the teeth of the 

Force Majeure clause contained in clause 16 of the PPA. 

 

5.28. That the levy of SGD has a detrimental impact on solar power developers has 

been acknowledgedby the MNRE and the SECI vide their Notification dated 

27.08.2019 and letter dated 22.10.2019 respectively.That the Pet i t ioner suf fers 

an overal l  increase in pro ject  cost  by 17% thereby thr eatening the 

Petitioner's project viability.That the Petitioner has always been ready and willing to 
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perform its obligations under the PPA dated 29.08.2017. That the project specific 

extension of COD will not affect the TANGEDCO in any manner whatsoever.That the 

project specific extension of the Petitioner's power plant will benefit the TANGEDCO 

immensely since the TANGEDCO being an obligated entity has to purchase power from 

renewable sources. 

 

6. Written Submission of the Respondent:- 

6.1. The petitioner not only failed to adhere to the terms and conditions of the 

“Letter of Intent” and the PPA executed, but also furnished bogus bank guarantee 

which is an offence under the Tamil Nadu Transparency in Tender Rules, 2000 and 

highlights the malafides of the petitioner in approaching the Commission with 

unclean hands.  Under this ground alone, the petition is liable to be dismissed in 

limini.   

 

6.2. As per the terms and conditions of tender and of Letter of Intent, the 

successful bidders shall furnish Performance Bank Guarantee at the rate of Rs.20 

Lakhs per MW in the form of BG obtained from anyNationalized/Scheduled bank. 

Hence, the applicable Bank Guarantee to be furnished by the petitioner company 

was Rs.20 Crores for 100 MW.  

 

6.3 Petitioner executed PPA with TANGEDCO on 26.9.2017 by furnishing two 

Performance Bank Guarantees (PBG) for the value of Rs.10 crores each, which on 

scrutiny was found that the petitioner company have furnished two PBG's issued for 

a value of Rs.10 Crores each by Axios Credit Bank, Malaysia, which is a foreign 
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bank and not acceptable as per the terms and conditions of the tender 

specification.  

 

6.4. After a delay of nearly four months, the petitioner furnished Performance 

Guarantee issued by Punjab National Bank, Bangalore for a value of Rs.10Crores 

vide letter dated 01.01.2018.  

 

6.5. After nearly one year, the petitioner furnished a PBG for a value of Rs.5 

Crores issued by Punjab National Bank vide letter dated 29.10.2018.  

 

6.6. After repeated requests from Respondents, the petitioner vide letter dated 

16.10.2019 stated that they have enclosed Performance Bank Guarantee issued by 

Union Bank of India, vide BG No.536113PBG0001519 dated 15.10.2019 for a 

value of Rs.5 Crores with validity upto 15.10.2020, which on verification was found 

to be a bogus Bank Guarantee.  

 

6.7. Moreover, as per the terms and conditions of Letter of Intent, the petitioner 

had to declare Financial closure within 180 days from the date of signing of PPA or 

else TANGEDCO reserves the right to encash the Performance Bank Guarantees. 

It is respectfully submitted that even after a year of signing of PPA the petitioner 

failed to declare "Financial Closure" and did not furnish adequate Performance 

Bank Guarantee. This shows that the petitioner did not show any true interest in 

executing the project from the very beginning.  
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6.8. As per the terms and conditions of Letter of Intent dated 29-08-2017 and 

Power Purchase Agreement dated 26-09-2017, the petitioner has not 

commissioned the entire contracted capacity of 100 MW within scheduled date of 

commissioning, i.e. on or before 25-09-2019.  Further, the due date of 

commissioning the proposed 100 MW solar power plant of M/s. RaasiGreen Earth 

Energy Private Limited with forfeiture of Performance Bank Guarantee (PBG) was 

on or before 25.02.2020. But the petitioner has not commissioned their project till 

date.  

 

6.9. As per the terms and conditions of Letter of Intent dated 29.08.2017 and 

Power Purchase Agreement dated 26.09.2017, the petitioner has not furnished 

applicable Bank Guarantee for a value of Rs.20 crores at the time of executing PPA 

with TANGEDCO, thereby not fulfilling the contractual obligations of tender. So far, 

they have furnished BG's for only 15 Crores, totally (i.e. Rs.10 crores + Rs.5 

crores).  

 

6.10. Instead of furnishing genuine Bank Guarantee for the balance amount of 

Rs.5 Crores, the petitioner company has furnished bogus Bank Guarantee for a 

value of Rs.5 crores and they themselves have accepted the same. As per the 

clause 30 (d) of Tender Specification Vide CE/NCES/OT.No.1/2017-18 which was 

duly approved by the Commission, the contracts and awards of the bidder those 

who furnish bogus documents has to be cancelled as the action of the petitioner is 

illegal and hence the Dispute Resolution Petition filed by the petitioner company is 

liable to be dismissed.  
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6.11. As per the contractual obligations, the petitioner company has notfurnished 

additional Bank Guarantee as Liquidated Damages for penalty Zone 2 (26.02.2020 

to 25.07.2020) at the rate of Rs.10,000/- per day per MW. Further clause 26(b) of 

tender specification states that  

" .... Prior to expiry of 29 months from the date of signing of PPA, the SPG 

shall furnish Performance Bank Guarantee calculated @ Rs.10,000/-- per 

MWac for five months to the Distribution Licensee to the extent of capacity 

not commissioned. In case of non-furnishing of Performance Bank 

Guarantee, the PPA will stand terminated automatically without any notice / 

order ………....... "  

 

6.12. Owing to breach by the Petitioner, the PPA stood automatically terminated. 

Moreover, as on date, the BG for Rs.5 crores has not been tendered to the 

respondent owing to which the petition sought to be dismissed. 

 

6.13. The petitioner has stated that the imposition of “Safeguard duty” on solar 

panels by Central Government affected the entire project commercial viability. 

Under this scheme, TANGEDCO has executed PPA with 18 developers for the 

procurement of solar power of combined capacity of 1500 MW at the rate of 

Rs.3.47 per unit. Out of the above, 14 developers of combined capacity of 1294 

MW have commissioned their projects within scheduled date of commissioning 

without raising this "Safeguard duty" issue. Two developers have not 

commissioned their project of combined capacity of 6 MW within the stipulated time 

and their PPAs were terminated. One developer has commissioned 50 MW partially 

out of the proposed 100 MW. Hence the reason stated by the petitioner highlighting  
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"Safeguard duty issue" for not commissioning the proposed 100 MW SPV plant 

within stipulated time is not acceptable and justifiable.  

 

6.14. There is no provision of "Change in law" in the tender. The tender 

specification has already been approved by the Commission in M.P.No.8 of 2017.  

 

6.15. Having agreed to come under uniform tender / PPA conditions, the petitioner  

is estopped in law to change its plea to project specific basis, as it was not applied 

and obtained contract by filing petition to fix tariff for its plant separately. Hence, the 

decisions relied on has no application to the case on hand. Moreover, the 

judgments relied upon by the Petitioner on "Safeguard Duty" do not support the 

stand of the Petitioner, whose relief seeks for extension of Commissioning date 

since there is no finding to that effect for extension of commissioning date owing to 

imposition of "Safeguard Duty".  

 

6.16. Bank Guarantee is an independent and distinct contract between bank and 

beneficiary and is not qualified by underlying transaction between beneficiary and 

person at whose behest bank guarantee is given as held by the Hon’ble Supreme 

Court in the case of Standard Chartered Bank Vs. Heavy Engineering Corporation 

Ltd., 2019 SCC Online SC 1638. Para 23 of the said judgment is extracted as 

follows:-  

“23.  The settled position in law that emerges from the precedents of this 
Hon’ble Court is that the bank guarantee is an independent contract 
between bank and the beneficiary, the bank is always obliged to honour its 
guarantee as long as it is an unconditional and irrevocable one.  The dispute 
between the beneficiary and the party at whose instance the bank has given 
the guarantee is immaterial and is of no consequence.  There are, however, 
exceptions to this rule when there is a clear case of fraud, irretrievable 
injustice or special equities.  The court ordinarily should not interfere with the 
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invocation or encashment of the bank guarantee solong as the invocation is 
in terms of the bank guarantee. "  
 

6.17. Having breached the terms of the PPA and considering the PPA stipulates 

for invocation of Bank Guarantee in the event of breach, the Respondent is entitled 

to invoke the Bank Guarantee.  

 

6.18 Moreover, this is a contract approved by the Commission and the Petitioner 

cannot now prove contra to state that the Respondent inspite of the express terms 

of the PPA (approved by the Commission) ought to prove the loss suffered. The 

Respondents pursuant to the PPA are entitled to invoke the Bank Guarantee.  

 

6.19. The Commission in the case of M/s. Solitaire BTN Solar Pvt.Ltd. v. 

TANGEDCO &Ors., DRP No. 5 of 2020 vide Order dated 24/11/2020 was pleased 

to hold that the Commission had no power to extend the scheduled date of 

commissioning of plant. The relevant portion is extracted as follows:  

"17.5 Whether the Commission has the power to extend the scheduled dates 
of commissioning of the plant?  
(iv) …... When a time limit is prescribed in the PPA for commissioning of 
theproject, the Commission has no power to extend such time limit. The 
Commissioncould only examine the rights and liabilities of the parties within 
the frame work ofthe contract i. e. PPA and can grant relief to the affected 
parties only as per the provisions contained in the PPA. It is to be observed 
here that the Hon"ble Supreme Court was categorical on the point that the 
control period cannot be extended by exercise of inherent powers and such 
an exercise of power can be done only with reference to the specific powers 
conferred by the Act or a Regulation. Needless to say that if at all an 
extension is to be granted it can be done only by invocation of inherent 
powers of the Commission. As the ratio laiddown by the Hon'ble Apex Court 
has deprecated the extension of control period by exercise of inherent 
powers, the Commission cannot invoke its inherent powers conferred in the 
Regulations. Also it may be noted that the extension of control period and 
the extension of date of commissioning of a project; though, factually stand 
on a different footing, the principle with regard to the extension in both the 
cases, in our view,  cannot be differentiated and stand on the same footing. 
It is so because, the extension of a project, as per the Apex Court verdict 
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cannot be done in project specific cases in the absence of express statutory 
provisions. In view of the same, we cannot agree to the plea of the petitioner 
to direct the Respondents to extend the commissioning of the project.” 

 

6.20. Hence, for the aforementioned reason as well, the relief sought for by the 

petitioner for extension of COD cannot be granted. 

 

6.21. The relief sought for by the petitioner is in the nature of specific 

performance.  Till date the petitioner has notcommissioned at all nor has it pleaded 

readiness and willingness or proved readiness and willingness.  The only 

endeavour of the petitioner is to attempt to evade liability on itself which has arisen 

on account of its own breach.   

 

6.22. Owing to the breach, the petitioner is liable to pay the following sum as per 

PPA- 

“(i) Forfeiture of the EMD of Rs.25 lakhs (Rupees Twenty Five Lakhs 

only) for furnishing bogus documents i.e. Bogus Bank Guarantee. 

(ii) Levy of penalty of Rs.20 crores for failure to commission the project 

on or before 25-02-2020. 

 

6.23. As the petitioner has not fulfilled the contractual obligation of tender by                    

non-commissioning; non-obtainment of financial closure as per the PPA, and based  

on the bogus bank guarantee furnished by them and as the petitioner has not 

furnished Additional Bank Guarantee @ Rs.10,000 per MW / day, which amounts 

to automatic termination of the PPA without any notice / order, the Dispute 

Resolution Petition filed by the petitioner is not maintainable.   
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7. Findings of the Commission:- 

 
7.1. This petition has been filed to grant the petitioner a project specific extension 

of the COD by 15 months in respect of the petitioner’s Solar Power Generator 

(SPG) under PPA dated 26-09-2017 and 23-07-2019 and to direct the 1st and 2nd 

respondents not to encash the bank guarantee furnished by the petitioner, pursuant 

to the PPA dated 26-09-2017.   

 
7.2. The Commission in its order dated 10-07-2017 in M.P. No. 8 of 2017 has 

accorded approval for quantum approval for procurement of 1500 MW solar power 

and also approved the draft tender specifications (Rfs documents).  Pursuant to the 

approval of the Commission in the said M.P. No. 8 of 2017, TANGEDCO floated 

tender procurement of 1500 MW for supplying power at the rate of Rs.3.47 per unit 

on long term base.  The TANGEDCO has floated the above tender based on the 

draft tender guidelines issued by the Ministry of Power, Government of India for 

grid connected solar PV power plants, since there was no approved guidelines 

issued by the Government of India for procurement of solar power. TANGEDCO 

has floated a tender in CE/NCES/OT No.1/2017-18 and the petitioner was one of 

the successful bidders in the same and pursuant to the same the petitioner was 

awarded a letter of intent by the 2nd respondent bearing reference No. LoI Ref. 

No.CE/NCES/SE/Solar/EE/SCB/AE3/Firm/S.Raasi Green Earth/D.No.772/17, 

dated                      29-08-2017. 

 

7.3. The petitioner has entered into a Power Purchase Agreement (PPA), based 

on the finalization of the above tender with the 1st respondent TANGEDCO on                 

26-09-2017 to construct and erect a 100 MW solar power plant (SPG) in 
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Kavanoorvillage, Ramnad district.   The PPA is valid for the period of 25 years 

subject to COD and the expiry date.  The following bidders have also participated in 

the tender and they have accepted to match the L1 quoted price.   

Sl. 
No. 

Name of the Bidder Capacity in MW Negotiated 
Rate 

 

1 M/s.Raasi Green Earth Energy Pvt. Ltd. 100 3.47 (L1) 
 

2 M/s. SaiJyothi Infrastructure 54 3.47 
 

3 M/s. Solitaire BTN Private Ltd. 100 3.47 
 

4 M/s. NarbheramVishram 100 3.47 
 

5 M/s. Rays Power Infra (P) Ltd. 100 3.47 
 

6 M/s. NVR Energy Private Ltd. 100 3.47 
 

7 M/s. Dynamize Solar (P) Ltd. 5 3.47 
 

8 M/s. Renew Solar Energy (Rajasthan) 100 3.47 
 

9 M/s. Sunlight (Udayasoorian) 1 3.47 
 

10 M/s. Talettutayi Solar Project Two (P) Ltd. 50 3.47 
 

11 M/s. Dev International 1 3.47 
 

12 M/s. G.R. ThangaMaligai (Firm) 10 3.47 
 

13 M/s. G.R. ThangaMaligai& Sons 10 3.47 
 

14 M/s. G.R.T. Silverwares 10 3.47 
 

15 M/s. ShapoorjiPallonji Infrastructure Capital 
Company (P) Ltd. 

50 3.47 
 

16 M/s.NLC India Ltd. 
 

709  

 TOTAL 1500  

 
7.4. Of the above bidders M/s. SaiJyothi Infrastructure Ventures Pvt. Ltd. (54 MW 

and M/s.Talettutayi Solar Project Two (P) Ltd. (50 MW) did not execute the PPA 

within the due date and hence their LOI were cancelled.  The capacity of 104 MW 

for which they had made the bid had been allotted to the following bidders within 

the rate of Rs.3.47 per unit.   
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1 M/s. GR Thangamaligai Jewellers (India) Pvt. Ltd., Chennai 
 

44 MW 

2 M/s. VSR Solar (P) Ltd., Vellore 50 MW 
 

3 M/s. Indira Industries, Vellore 5 MW 
 

4 M/s. Indira Damper Industries, Vellore 5 MW 
 

 
7.5. The main terms as contained in the Letter of Intent (LOI) dated 29-08-2017 

are as follows:- 

(i) The tariff of Rs.3.47 per unit is “Firm” and “Fixed” for the entire agreement 

period. 

(ii) Performance Bank Guarantee of Rs.20 crores has to be furnished at the 

time of signing PPA and it should be valid for a period of 36 months. 

(iii) Copy of land documents, plant layout, detailed project report to be furnished 

within 3 months from the date of PPA or else PPA can be terminated by 

TANGEDCO.   

(iv) SPG shall report project financing arrangements within 180 days from the 

date of the PPA and in case of delay, TANGEDCO shall encash 

Performance Bank Guarantee and shall remove the project from the list of 

selected projects. 

(v) Part commissioning is applicable for this project. 

(vi) Plant has to be commissioned within 24 months from the date of signing of 

the PPA and in case of failure to do so, Performance Bank Guarantee shall be 

invoked on per day basis with 100% encashment for 5 months delay and for delay 

beyond 5 months in addition to the above, the SPG has to pay a sum of 

Rs.10,000/- per MW per day of delay in the form of BG calculated for a period of 5 

months.  In case of non-furnishing of PBG, the PPA will stand terminated 

automatically without any notice / order. 
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7.6. As per the terms of the PPA executed by the petitioner with the respondent 

on 26-09-2017, the project should have commissioned on or before 26-09-2019.  

As the petitioner’s project could not commence, the present petition is filed seeking 

extension of the commissioning period by 15 months.   

 

7.7. The main arguments of the petitioner is that- 

(i) The Commission has inherent powers to extend the COD for the petitioner 

on a Project Specific Basis. 

(ii) There has been a substantial change in law which falls within the scope of 

Force Majeure as contemplated under clause 16 of the PPA. 

(iii) TANGEDCO’s action has the potential to seriously and detrimentally affect 

the petitioner’s project viability. 

(iv) TANGEDCO will not suffer in any manner if the petitioner’s COD is extended 

by 12 months as prayed for. 

(v) Extension of COD will ensure compliance of UNFCC and KYOTO 

PROTOCOL.   

 

7.8. From the above terms of the LOI, it may be seen that the furnishing of PBG 

is one of the essential features of the contract and even the PPA can be terminated 

by TANGEDCO if the generator / bidder fails to furnish the PBG.  In this context, 

the series of events in furnishing the PBG by the petitioner is set out hereunder:- 

(i) As per the LOI, the petitioner had to furnish a total PBG for Rs.20 crore at 

the rate of Rs.20 lakhs per MW (100 x 20,00,000 = 20,00,00,000/-).  The 

petitioner furnished two PBG of Rs.10 crores each which was issued by 
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Axios Credit Bank, Malaysia which is a foreign bank and not acceptable as 

per tender specification. 

(ii) On being requested by CE/NCES on 25-10-2017 to furnish PBG issued by 

Nationalised / Scheduled Bank, on 01-08-2018, furnished a PBG for 10 

crores issued by Punjab National Bank, Bangalore after a delay of 4 months.   

(iii) After a lapse of one year, the petitioner furnished a PBG for Rs.5 crore 

issued by Punjab National Bank and for the remaining 5 crores, the 

petitioner had not furnished PBG.   

(iv) On being issued a notice on 23-07-2019 to terminate the LoI in the event of 

not furnishing the PBG for the remaining amount of Rs.5 crores, the 

petitioner furnished PBG for Rs.5 crores issued by Union Bank of India, 

Darukhana Branch, Mumbai in BG No. 536113png0001519/dated 15-10-

2019.  But on verification, it was found, it was a bogus bank guarantee and 

hence TANGEDCO issued another notice on 07-01-2020 to show cause as 

to why LoI should not be cancelled.  For the above show notice, the 

petitioner has replied on 07-01-2020, which according to the respondent is 

not convincing.  The reply of the petitioner has not been made available to 

the Commission.    

 

7.9. From the averments and arguments of the respondent, it is evident that the 

petitioner has not furnished the PBG for Rs.20 crores even prior to the scheduled 

date of commissioning of the project on 25-09-2019.  The petitioner has belatedly 

furnished PBG for 15 crores out of which PBG for Rs.10 crores expired on                            

28-12-2020 and for Rs. 5 crores issued by Punjab National Bank, Bangalore 

expired on 29-09-2020.  This petition has been filed before this Commission on 21-
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01-2020.  The 2nd respondent has not taken any steps to get the PBG extended 

beyond the period mentioned above.  As the PPA is liable to be cancelled on 

account of non-furnishing of the requisite PBG, we are unable to comprehend as to 

why no action has been taken by the 2nd respondent in this regard and failure to 

take appropriate action has resulted in loss to the organisation to the extent of the 

PBG.   

 

7.10. Further, it is brought to our notice that the bidders shall furnish “financial 

closure” within six months from the date of signing of PPA (26-09-2017).  As such 

the petitioner should have achieved the financial closure on or before 25-03-2018.  

But the petitioner has not achieved the financial closure till date. 

 

7.11. As regards the works so far executed by the petitioner, the status report 

furnished by the Superintending Engineer / NCES/ Tirunelveli vide his letter dated 

17-03-2020 is as follows:- 

 “1. In the solar power plant civil and electrical works has not yet started. 

2. The 230 KV power evacuation line from the 230 KV Kavanoor SS to 

230 KV Poolong station of solar plant work not yet started by the 

petitoner. 

3. For extension of 230 KV bay at 230 KV Kavanoor SS no space is 

available in 230 KV side.  The purchasing of land for erection of 230 

KV bay by the developer scope is pending  so far” 

 

7.12. Based on the above field report, the respondent has contended that the 

petitioner has not even started its erection activities of the proposed 100 MW SPV 
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plant, power evacuation line work and 230 KV bay extension work at Kavanoor 230 

KV SS even after a lapse of two and half years from the date of signing of PPA.  To 

this contention, the petitioner in its rejoinder has submitted that TANGEDCO 

insisted on the land belonging to the Adani Power Group to be procured for 

establishing bay extension but the Adani group was not willing to sell its lands and 

hence the petitioner has procured 1.5 acres adjacent to the lands belonging to the 

Adani and TANGEDCO is requiring to access the same and commence 

construction of bay area extension.  It is to be noted that here that though the 

petitioner averred that he procured and gave 1.5 acres of land adjacent to Adani 

group, no evidence has been furnished by the petitioner in support of its contention.  

Further, the petitioner has not filed any letter written by the respondent in which the 

respondent refused to accept the land offered by the petitioner for construction of 

bay extension.  In the absence of reliable documentary evidence in this regard, we 

reject the argument of the petitioner in this regard.  It is significant to note that in the 

rejoinder, the petitioner has not stated anything about the physical work carried out 

by it on the site for erection of plants.  This shows that the petitioner has not taken 

any bonafide action to commence the project.   

 

7.13. Now let us examine each of the above grounds urged by the petitioner.   

7.13.1.  Whether Commission has inherent powers to extend the COD:- 

(i) In order to answer the said issue, it is necessary to refer to the provisions of 

the Electricity Act, 2003 and the power procurement from New and 

Renewable Sources of Energy Regulations, 2008. There is nothing in the 

Electricity Act which explicitly deals with the extension of time limit for the 

power projects by the State Commissions.    
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(ii)  In the New and Renewable Sources of Energy Regulations, 2008 also the 

question of extension of the control period or extension of time for a project 

has not been dealt with, though the said Regulations provide for a control 

period of 2 years for the tariff fixation in regard to the non-conventional 

sources.  Thus, we find that there is no provision either in the Electricity Act, 

2003, or in the Regulations for acceding to the relief sought for herein. If at 

all such power is to be exercised, it is to be done only by way of invocation 

of inherent powers vested with the Commission in the Conduct of Business 

Regulations, 2004.  

(iii) The issue of the powers of the Commission to extend the control period or 

the extension of date of commissioning of the project by invocation of 

inherent power is no longer res integra and has been well settled by the 

Hon’ble Supreme Court in Gujarat UrjaVikas Nigam Ltd. Vs. Solar Semi 

Conductor Power Company (India) Pvt. Ltd. and others in Civil Appeal No. 

6399 of 2016 dated 25-10-2017 wherein it has been held as follows:- 

“The control period is not something prescribed by the Commission 
under the Conduct of Business Regulations. The control period is also 
not an order by the Commission for doing any act. Commissioning of 
a project is the act to be performed in terms of the obligation under 
the PPA and that is between the producer and the purchaser, viz., the 
respondent No.1 and appellant. Hence, the Commission cannot 
extend the time stipulated under the PPA for doing any act 
contemplated under the agreement in exercise of its powers under 
Regulation 85. Therefore, there cannot be an extension of the control 
period under the inherent powers of the Commission.” 
 

(iv) The above decision will equally apply to the case on hand.  When a time 

limit is prescribed in the PPA for commissioning of the project, the 

Commission has no power to extend such time limit.  The Commission could 

only examine the rights and liabilities of the parties within the frame work of 

the contract i.e. PPA and can grant relief to the affected parties only as per 
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the provisions contained in the PPA.  It is to be observed here that the 

Hon’ble Supreme Court was categorical on the point that the control period 

cannot be extended by exercise of inherent powers and such an exercise of 

power can be done only with reference to the specific powers conferred by 

the Act or a Regulation.  Needless to say that if at all an extension is to be 

granted it can be done only by invocation of inherent powers of the 

Commission.  As the ratio laid down by the Hon’ble Apex Court has 

deprecated the extension of control period by exercise of inherent powers, 

the Commission cannot invoke its inherent powers conferred in the 

Regulations.  Also it may be noted that the extension of control period and 

the extension of date of commissioning of a project, though, factually stand 

on a  different footing, the principle with regard to the extension in both the 

cases, in our view, cannot be differentiated and stand on the same footing.  

It is so because, the extension of a project, as per the Apex Court verdict 

cannot be done in project specific cases in the absence of express statutory 

provisions. In view of the same, we cannot agree to the plea of the petitioner 

to direct the Respondents to extend the commissioning of the project.  

 

7.14. Moreover, the project of the petitioner cannot be considered as a project 

specific  one  since the petitioner is one among the 16 bidders  who participated in 

the tender and excepting the petitioner the other 13 bidders have discharged their 

obligations under the PPA and the petitioner cannot be granted any special 

concession by way of extension of commissioning period. 

 



55 
 
 

7.15   Whether there has been a substantial change in law which falls within 

the scope of Force Majeure as contemplated under clause 16 of the 

PPA? 

7.15.1.In this connection, we have carefully gone through the provisions of clause 

16 of the PPA which provides as follows:- 

“Both the parties shall ensure compliance of the terms of this 
agreement.  However, no party shall be liable for any claim for any 
loss or damage whatsoever arising out of failure to carry out the terms 
of this agreement to the extent that such failure is due to Force 
Majeure events as defined hereunder.  Any party claiming the benefit 
of this clause shall satisfy the other party of the existence of such an 
event(s) by giving notice to the other party in writing within 15 days 
from the occurrence of such Force Majeure.” 

 

7.15.2. “Force Majeure” events means any event which is beyond the control 

of the parties involved which they could not forsee or with a reasonable 

amount of diligence could not have been foreseen or which could not be 

prevented and which substantially affect the performance of either party 

such as but not limited to- 

(i) Acts of natural phenomena, including but not limited to 

drought, earthquake, lightning and epidemics; 

(ii) Act of any Government domestic or foreign including but not 

limited to war declared or undeclared hostilities, priorities, 

quarantines, embargoes;  

(iii) Riot or civil commotion; and 

(iv) Grid / Distribution System’s failure not attributable to parties to 

this agreement” 

7.15.3. From the above clause in the PPA, the levy of Safeguard Duty by the 

Central Government does not fall within the Force majeure clause.  The petitioner 
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relies upon the MNRE communication dated 27-08-2018 which according to it, 

clarifies that levy of SBG amounts to change in law.  However, the issue here is not 

whether levy of SBG would come under change in law but whether change of law 

would come under Force Majeure.  We do not see that change in law is 

contemplated under Force Majeure in the PPA.  The case of the petitioner is hit on 

procedural count also.  In order to claim the benefit / exemption under this clause, 

the party claiming an event to be a force majeure one shall within 15 days of such 

occurrence shall give notice to the other party in writing.  No such letter claiming 

protection under Force Majeure written by the petitioner to the respondent has 

been brought to our notice nor filed in the Typed Set of Papers filed by the 

petitioner.  We also notice that as many as 13 developers who had executed PPAs 

along with the petitioner and none of them took shelter under this clause and all of 

them have executed their projects.  We therefore, reject the claims of the petitioner 

under this ground for the following reasons:- 

(i) The provisions of clause 16 of the PPA do not encompass itself neither the 

levy of safeguard duty in specific nor change in law in general as one of the 

force majeure events. 

(ii) The procedure contemplated in the said clause 16, namely giving notice in 

writing to the respondent has not been complied with and this itself shows 

that this ground is an afterthought and it is well aware of the fact of non-

existence of Force Majeure events.   

(iii) All other similarly placed generators who have executed PPAs along with the 

petitioner have commissioned their projects. 

(iv) It is clear that there is no readiness and willingness to complete the project 

on the side of the petitioner. 
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7.16 Whether TANGEDCO’s action has the potential to seriously and 

detrimentally affect the petitioner’s project viability? 

7.16.1.Under this ground, the petitioner has submitted that due to the abysmal 

financial position of the respondent, petitioner is unable to raise funds from the 

banks and other financial institutions.  This ground is not acceptable inasmuch as 

the petitioner has knowingly entered the PPA with the respondent and in such 

case, the natural presumption can only be that only in order to hide its failure in 

meeting the contractual obligation with regard to achieving financial closure within 

the due date (i.e. within 180 days from the date of PPA), the petitioner is raising this 

ground.  It is to be mentioned that the other 13 developers who entered PPA along 

with this petitioner had all achieved financial closure and commissioned their 

projects.   

 

7.16.2.As per the terms and conditions of tender and of Letter of Intent, the  

successful bidders shall furnish Performance Bank Guarantee at the rate of  Rs.20 

Lakhs per MW in the form of BG obtained from any  Nationalized/Scheduled bank. 

Hence, the applicable Bank Guarantee to be furnished by the petitioner company 

was Rs.20 Crores for 100 MW.  

 

7.16.3.The Petitioner executed PPA with TANGEDCO on 26.9.2017 by furnishing 

two  Performance Bank Guarantees (PBG) for the value of Rs.10 crores each,  

which on scrutiny was found that the petitioner company have furnished  two PBG's 

issued for a value of Rs.10 Crores each by Axios Credit Bank,  Malaysia, which is a 
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foreign bank and not acceptable as per the terms and  conditions of the tender 

specification.  

 

7.16.4.After a delay of nearly four months, the petitioner furnished Performance  

Guarantee Issued.by Punjab National Bank, Bangalore for a value of Rs.10 Crores 

vide letter dated 01.01.2018. After nearly one year, the petitioner furnished a PBG 

for a value of Rs.5  Crores issued by Punjab National Bank vide letter dated 

29.10.2018.  

 

7.16.5.After repeated requests from Respondents, the petitioner vide letter dated  

16.10.2019 stated that it has enclosed Performance Bank Guarantee  issued by 

Union Bank of India, vide BG NO.536113PBG0001519 dated 15.10.2019 for a 

value of Rs.5 Crores with validity upto 15.10.2020, which on verification was 

allegedly found to be a bogus Bank Guarantee.  

 

7.16.6.Moreover, as per the terms and conditions of Letter of Intent, the petitioner  

had to declare Financial closure within 180 days from the date of  signing of PPA or 

else TANGEDCO reserves the right to encash the Performance Bank Guarantees. 

It is patently clear from the material records that even after a year of signing of PPA 

the petitioner failed to declare "Financial Closure" and did not furnish adequate 

Performance Bank Guarantee. Therefore, neither as per contractual terms nor on 

equitable terms, the petitioner is entitled in any manner to prevent the respondent 

from invoking the bank guarantee as per the contractual terms.  Doing so would 

amount to substituting the terms of a valid PPA, to which we are not agreeable.   
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7.17  Whether TANGEDCO will not suffer in any manner if the petitioner’s 

COD is extended by 12 months?  

7.17.1.Having set out the legal position in 7.13.1  above, that Commission has no 

inherent powers to extend the COD in the absence of any specific provision in the 

Electricity Act, 2003 and in the PPA, it is not required to dwell upon the point urged 

by the petitioner under this ground as it is not within the province of the 

Commission to extend relief solely on the ground that TANGEDCO would not suffer 

any manner if COD is extended.  Such relief, if granted would do violence to the 

terms of the PPA and hence we cannot subscribe to the said plea.  Therefore, on 

this score also, the petitioner’s claim is rejected. In any case, as observed already, 

the petitioner’s project is not a project specific one but only one amongst various 

generators, i.e. the petitioner has come under the tender route.  If everyone seeks 

one relief or the other, there will always be uncertainty and chaos.  More 

importantly, we would like to place on record that the very edifice on which the 

claim is rested falls for the reason that the extension, if any, cannot be 

contemplated even as a remotest possibility in a case of competitive bidding and 

only under MoU route extension of date of commissioning is feasible.  To be more 

precise, there is no place for project specific extension in a case governed by 

bidding route. 

 

7.17.2.In the rejoinder, the petitioner has raised two additional grounds, namely that 

(i) TANGEDCO was unwilling to accept part commissioning and (ii) TANGEDCO 

did not give tariff confirmation letter so as to enable to obtain funds from the 

financial institutions.   
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7.17.3.During the course of argument, the learned counsel for the petitioner has 

submitted fresh point which did not form part in the original pleadings.  He has 

submitted that the respondent did not suffer any loss consequent upon the non-

commissioning of the project since the price of solar energy has fallen and any 

purchase of energy due to non-commissioning of petitioner’s project would have 

been on a lesser cost only.  We would like to point out that this is not the way in 

which a contract is to be looked into.  It may be stated that TANGEDCO would 

have purchased deficit quantum of electricity from mixed sources including thermal 

power.  In the case of thermal power, the price would have been much costlier than 

solar and the respondent would have suffered a loss due to non-commissioning of 

the project by the petitioner.   If the learned counsel’s argument is accepted then it 

could open Pandora’s Box and embolden all the defaulters to approach the 

Commission with a plea of extension on the ground of no detriment to the other 

side.  Such relief would amount to paying premium to non-performance of the 

contract and hence we cannot subscribe to such plea.  Hence, this argument has to 

be rejected.   

 

7.17.4.In the hearing, the learned counsel for the petitioner has also raised a plea 

that TANGEDCO was unwilling to accept part commissioning.  In this connection, 

the provisions contained in clause 14 relating to part-commissioning is worthy to 

quote: 

 “14.  Commissiong: 

(a) Part-Commissioning: 

As per the terms and conditions of the tender specification, Part 

commissioning will be applicable to your project.  However, Part-
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Commissioning will be accepted by the Distribution Licensee for minimum of 

50% plant capacity (location-wise)” 

From the above, it is evident that concurrence of the Distribution Licensee is 

not required before taking a decision by the petitioner for part-commissioning of its 

project.  It is not the case of the petitioner that it has put all efforts to commission 

50% of its capacity and the Distribution Licensee has failed to evacuate the same. 

The perusal of records presents an entirely different picture. It is seen from the 

status report of the S.E that the petitioner has not undertaken any physical activities 

in the project site, like laying of panels and construction of any infrastructure 

activities, the correctness of which was never disputed or controverted by the 

petitioner.  Therefore, the contention of the petitioner in this regard fails.   

 

7.17.5 It has been argued by the learned Additional Advocate-General appearing 

for the respondent that the petitioner has furnished a bogus Bank Guarantee for 

Rs.5 crores and it is a fraud committed by the petitioner.  The learned Additional 

Advocate General has also argued that under the Contract Act, fraud vitiates 

everything and the person committing fraud is disentitled from claiming any equity 

against the other party.  To this contention of the respondent, the petitioner has 

submitted that the bogus Bank Guarantee was actually  arranged by one of its 

investors and against whom criminal proceedings has been initiated by him and as 

such the petitioner cannot be accused of having given forged Bank Guarantee. 

Though such arguments appear to be satisfying on the face of it, it cannot be taken 

as the gospel truth for adjudication which requires the decision to be made on 

material records.  We would like to strongly reiterate here that even if the petitioner 

is innocent, the same is to be established in the criminal investigation. Hence, the 
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said contention cannot be accepted for the purpose of present adjudication since 

the contract is between the petitioner and the respondent TANGEDCO and it is the 

responsibility of the petitioner to ensure the correctness of the Bank Guarantee 

submitted by him to the respondent and cannot escape from its liability or 

responsibility by pointing out his finger against a third party who has no privity of 

contract with the respondent and taking shelter under the same.  Hence, we are 

inclined to agree with the submission of the learned Additional Advocate General in 

this regard. 

 

7.17.6.The learned counsel for the petitioner has relied on the judgment of Hon’ble 

APTEL in Appeal No. 266 of 2016 dated 19-05-2020 to urge the point that when the 

project could not commission due to the occurrence of a Force Majeure event, the 

Bank Guarantee should be returned to the person who has furnished it.  It is the 

case of the petitioner that the levy of Safe Guard Duty is a Force Majeure event 

resulting in non-commissioning of the project and hence the PBG should be 

returned to the petitioner in terms of the above orders of the Hon’ble APTEL.  The 

Commission has gone through the said judgment of Hon’ble APTEL and firmly 

convinced that the said judgment would not apply to the facts and circumstances of 

the case on hand for the following reasons:- 

In the case cited by the petitioner, the Force Majeure event occurred after 

few months of signing Bulk Power Transmission Agreement (BPTA) and the 

petitioner informed the other parties namely CTU /Power grid.  By then no activity 

had commenced by the Power Grid for the proposed Transmission System and the 

process started nearly after 2 years with investment approval.  Further CTU / 

Power Grid in the said case has not discharged its vital responsibilities assigned to 
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it under the Electricity Act with respect to Planning and Coordination relating to 

Intra-State Transmission System and taking the above factor, the Hon’ble APTEL 

came to the conclusion that the appellant cannot be penalised for none of its 

default and ordered return of Bank Guarantee.   

 

7.17.7.But in this case, the petitioner has not established the existences of Force 

Majeure at all more so, when all other similarly placed generators have fulfilled their  

obligation under PPA and commissioned their project.  Here the petitioner has 

belatedly furnished the Bank Guarantee and that too a bogus Bank Guarantee for a 

part of the total Bank Guarantee.  No physical activity has been carried out by the 

petitioner in this case whereas in the case law cited by the counsel for the 

petitioner, the contract was admittedly frustrated on the ground of impossibility of its 

performance.  For the above reason, the case law cited by the counsel for the 

petitioner would not be of any help to the petitioner’s case.   

 

7.17.8.The other case law relied on by the learned counsel for the petitioner in 

Appeal No. 340 of 2016 by the Hon’ble APTEL also would not help the case of the 

petitioner in this case in any manner, since the issue dealt with by Hon’ble APTEL 

in the above case pertains to the order of the State Commission to reduce the 

extension of commissioning period by 25 days from 137 days and such extension 

of time was granted vide clause 5.7 of the PPA.  However, in this case, the PPA 

executed by the petitioner and the respondent does not contain any provision for 

extension of time. Hence, no parallel can be drawn between these two cases as in 

the present case there is no other alternative but to invoke the inherent power 
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which is legally impermissible and it is a clear case of wilful dodging in furnishing of 

Bank Guarantee compounded by the alleged furnishing of bogus Bank Guarantee.   

 

7.17.9.For the foregoing discussion, we conclude that the petitioner has failed to 

discharge its obligations under the PPA executed by it with the respondent on  26-

09-2017.   

 

7.17.10.Having decided so, we must now set out the consequences thereof.  In this 

connection, the provision of clause 14 (b) of the PPA would be relevant which 

provides as follows:- 

“14. Commissioning: 
 
a) Part Commissioning: 
 
As per terms and conditions of the tender specification, Part 

Commissioning will be applicable to your project. However, Part 

Commissioning will be accepted by the Distribution Licensee for minimum 

of 50% of the plant capacity (location wise). 

 

b) Commissioning Schedule and Liquidated Damages for Delay in 
Commissioning: The solar power plant shall be commissioned on or before 
24 months i.e. 25.09.2019 from the date of signing of this Power Purchase 
Agreement. In case of failure to achieve this milestone, Distribution 
Licensee shall encash the Performance Guarantee in the following 
manner: 

 

Delay up to five months. The Distribution Licensee willencash the 
Performance Guarantee on per day basis proportionate to the capacity not 
commissioned within (5 months after the expiry of commissioning schedule 
of 24 months. In case of non-commissioning within the said 29 months, the 
distribution licensee willencash the entire (100%) performance bank 
guarantee. 

 

Delay beyond 29 months: In case the commissioning of project is further 
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delayed beyond 29 months and up to 34 months, the SPG shall in 
addition to 100% encashment of performance bank guarantee shall pay a 
liquidated damages to the distribution licensee a sum of Rs. 10,000/-per 
MWac on a per day basis in the form of BG to  the  ex ten t  o f  capac i ty  
not  commiss ioned.  

   

Prior to expiry of 29 months from the date of signing of PPA the SPG shall 
furnish an additional performance bank guarantee calculated at Rs.10,000/- 
per MWac for 5 months to the distribution licensee to the extent of capacity 
not commissioned.  In case of non-furnishing of additional performance bank 
guarantee the PPA shall stand terminated automatically without any notice 
or order. 

 

The Maximum time period allowed for commissioning of the full project capacity 
with encashment of performance bank guarantee and payment of 
liquidated damages shall be 34 months from the date of signing of the 
PPA. The amount of liquidated damages shall be recovered by 
TANGEDCO from the payments due of project developer on account of sale 
of solar power to TANGEDCO. In case the commissioning of the project is 
delayed beyond 34 months from the date of signing of PPA the PPA 
capacity shall stand reduced or amended to the extent of project 
capacity commissioned when the PPA for the balance capacity not 
commissioned will stand terminated and shall be reduced from the 
selected project capacity. In case the project is not commissioned 
within the said 34 months the PPA will stand terminated automatically without 
any notice or order and the distribution licensee will encash the performance 
guarantee furnished towards liquidated damages.” 

 
 

7.17.11Thus, as per the terms of the PPA, if the commissioning of the project is 

delayed beyond 24 months and upto29 months, the Distribution Licensee will 

encash the Performance Bank Guarantee on per day basis proportionate to the 

capacity not commissioned within 5 months after the expiry of commissioning 

schedule of 24 months.  In case of non-commissioning within 29 months, the 

Distribution Licensee willencash the entire 100% Performance Bank Guarantee.   

  

If the commissioning of the project is further delayed beyond 29 months and 

upto 34 months, the solar power generator, shall, in addition to 100% encashment 
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of bank guarantee,  pay liquidated damages to the distribution licensee amounting 

to a sum of Rs.10,000/- per MWac on per day basis in the form of Bank Guarantee 

to the extent of capacity not commissioned and in case the project is not 

commissioned within 34 months the PPA will stand automatically terminated 

without any notice or order and the distribution licensee can encash the 

Performance Guarantee towards the liquidated damages.   

 

7.17.12.  In this case, it is clear that the petitioner’s project was not commissioned 

within 34 months from the date of signing PPA.  Therefore, the PPA shall stand 

automatically terminated as per the terms of the PPA and respondent is entitled to 

the relief provided in clause 14 of the PPA to the extent of non-commissioning of 

the project. 

 

7.17.13. Accordingly, the plea for extension of date of commissioning is rejected for 

the reasons stated supra. 

 In the result, the petition is dismissed.  No costs.   

 

                  (Sd........)         (Sd......) 
(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)          Chairman 
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